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The management and delivery of ‘community care services’ to disabled elderly people is a complex challenge in human services terms.  The legislative framework supporting such services is, arguably, creaking at the seams for a number of reasons, not all linked to financial resource constraints.  Assessment of need can be a protracted and unsatisfactory process, with little scope and even less incentive for the imaginative deployment of services.   Challenging decisions is time-consuming and calls into question the judgement of those on whom clients may have come to rely.  The ability of advisers to understand the ‘aids and adaptations system’ can help bring focus to a situation, and facilitate quicker and better outcomes for the client.

Local authorities have long held
 - to those whose impairments and frailties generate a need - a statutory duty to make available equipment which assists an individual to live more safely in their own home.  For the individual client, the provision or otherwise of what (in shorthand terms) are known as 'aids and adaptations' can have far-reaching implications.  

Regrettably, the area of law governing the provision of aids and adaptations is complex, classically a lottery not only of ‘post-codes’ but also waiting lists.  Meanwhile, today's elderly clients are, with exceptions of course, of that generation often reticent to even 'ask' for help, let alone 'challenge' a refusal to provide it.  

This decade heralds the brave new world of "eligibility criteria" from which the processes of service delivery by most if not all statutory agencies are derived and implemented
.  So it is with assistance for elderly people in the home, both for items of equipment, and modifications to the environment of the home.  The challenge faced by the adviser is knowing 'what' process the local authority (or health authority) will embark upon, and also the criteria of eligibility that will be ultimately impact on the decision as to how the client will be assisted.  

So as to avoid ambiguity, it is worth emphasising the fact that local authorities must as a matter of law have eligibility criteria in order that services can ultimately be delivered in a manner consistent with Fair Access to Care Services
.  The criteria adopted are a matter of public record, and anyone advising individuals on a regular basis would do well to ensure that they have a copy of the relevant local authority’s documentation.

In broad terms, local authorities have a duty
 to make arrangements for the provision of services to support disabled people
.  The mechanism adopted for such arrangements is, inevitably, an assessment of some kind.  The first very practical challenge here is not requesting the assessment itself, but ensuring that it is carried out at an appropriate level of formality and rigour, and that its findings are correctly interpreted in the context of the locally-applicable eligibility criteria.

It would take a separate article in this journal to set out the maze that exists in terms of the types of assessment that might be carried out by, or on behalf of, the local authority.  Suffice it to say that the assessment must be made available to the client or their adviser, and it should draw on all relevant sources of information in order to reach its conclusion.  In relation to an elderly client’s request for equipment or aids in the home, the assessment may well be carried out by an Occupational Therapist who should be conversant with the range of difficulties typically experienced as a result of old age.  Statutory guidance makes clear that the authority may not simply refuse to conduct an assessment: it can, however, (and frequently does) moderate its extent in accordance with the issues of concern to the client and/or the officer conducting the assessment.  The assessment must be provided free of charge and, should the assessment identify a need which falls within the authority’s criteria, the service indicated must be provided.

Consequent on the assessment, the authority must publish a Care Plan which forms, in effect, the contract by which the authority meets the obligations that arise from the assessment process.  In practice, such Plans are only infrequently sophisticated; the norm, anecdotally at least, is for Care Plans to record only basic information essentially confirming what will be provided to the client, and the manner in which it will be provided.

Having established the importance to the client, not to say the absolute lawful necessity of the assessment process, the second point is that it is essential to distinguish between ‘aids’ and ‘services’.  This particular article deals primarily with the former, being equipment such as personal care and hygiene items (such as raised toilet seats), modified equipment for the kitchen (such as lever taps), and items designed to help with accessing and using seating and beds (such as bed raisers).  In legislative terms, such items fall within the definition of “community equipment” and are thereby embraced by Regulations
 that require a local authority to provide a service to manage the provision, 

free of charge, of all such items where the cost is less than £1,000.  

Put simply, items of equipment that are, in relative terms, modest in value, should be made readily available subject to assessment of need, absent of any financial means test, the like of which which still does, as many will be aware, impact on other aspects of community care service delivery.  

The distinction between ‘aids’ and ‘services’ may be camouflaged in situations where the local authority offers Direct Payments
 in response to the assessment of need.  Such payments represent the transfer of authority-held budgets to individual clients, consequent on assessment, the idea being to provide to the recipient a significantly higher degree of flexibility in how – typically - ‘services’ are provided.  However, Direct Payments can also be used for the purchase of equipment (‘aids’), subject only to agreement, via the assessment process, of the need for specific items. Advisers should be alert to the possibility of this relatively new source of funding which can enable a client genuinely exercise ‘choice’ in the actual equipment to be purchased.

There will, of course, be clients for whom ‘aids’ are more directly related to health-care, including mobility.  A third element to the ‘aids and adaptation’ picture might, therefore, embrace General Practitioner referrals to the wider NHS, often thereby triggering a different assessment route, sometimes of a particularly specialised nature, such as the provision of hearing, or low-vision aids.  Typically, such items will also be provided free of charge, but on loan.  Walking equipment should also be provided in such a manner via an assessment from a physiotherapist.  Some clients will, inevitably, have long-term or chronic mobility problems are require the use of a wheelchair.  Standard models will, subject to assessment, be issued free of charge, but it should come as no surprise that the ultimate outcome of the assessment will itself be subject to the eligibility criteria devised by the specific NHS Trust conducting it.

Moving to the fourth aspect of this overview, we turn to the question of adaptations to property. Of themselves, adaptations may involve physical modifications within a building such as providing downstairs toilet facilities, or constructing additional facilities to create additional space, such as for a client dependent on a wheelchair. 

Clearly, whilst the content of the assessment will not of itself change, the implications for services ensuing from that assessment will take fundamentally different routes according to the status of the household.  The client may be an owner-occupier, but if a tenant, then ownership of the home may reside with a private or a social housing landlord.  

Adaptations to owner-occupied and local authority-owned property are typically funded by Disabled Facilities Grants
 (DFGs).  These grants, to a maximum of £25,000 are administered by the local Housing Authority, albeit that the SSD’s own assessment, derived on the terms set out above, would need to confirm that the works proposed are ‘necessary and appropriate’.  There is an additional threshold to overcome, namely the acceptance by the Housing Authority that the proposed works are ‘reasonable and practical’.  It should be noted that whereas DFGs are indeed financially capped, adaptations costing more than the ceiling of £25,000 may be funded by the local authority by direct grant, nil or favourable interest-bearing loan, or by placing a charge upon owner-occupied property
.  DFGs can be provided from either the ‘mandatory’ or the ‘discretionary’ schemes the authority is required to manage: in practice, very few local authorities are engaged in the financing of the latter.  Grants are subject to a statutory means-test.  Further, DFGs cannot be awarded retrospectively, and it is therefore crucial for the adviser to ensure that applications for them are pursued fully in accordance with the local authority’s policy.

Moving to the fifth and final element, the question then arises (one by no means unique in the field of advising clients) as to ‘what to do’ in circumstances where the assessment, or the decision of the authority following assessment, gives rise to challenge?

It is important to be able to recognise the distinctive components found on the spectrum that embraces challenges against local authority decisions.  That said, the task of comprehensively isolating all possible circumstances in which a challenge may arise is simply impossible.  There are some ‘broad brush’ approaches however, which might be defined as follows:

i. A refusal to assess a client, or the denial of a service for which the assessed need fell within the eligibility criteria, would constitute unlawfulness, giving rise to an application in judicial review
 

ii. A disputed assessment, such as where parts of the content are not agreed, would give rise to a formal complaint against the authority which made the assessment

iii. A complaint which is not resolved following the completion of the complaint process would give rise to a referral of the issue to the Local Government Ombudsman.

As in all matters affecting vulnerable clients, the imperative for advice-givers appears to be that some aspects of any individual situation may require the intervention of specialists.  This relates not simply to the fact that the community care maze is at times tortuous and seemingly without an exit point; occasionally at least, speed is of the essence if a client’s quality of life is to be maintained at the highest possible level.  It is on these occasions that expertise is often most valuable, by focussing on the essential steps needed to achieve the objective desired by and for the individual client.  




1	The statutory provisions are diverse, but begin at s29(1) National Assistance Act 1948 





2	The case of R (Grogan) –v- Bexley NHS Care Trust [2006], and its implications, will already be familiar to many advisers.  Whilst focussing on the divide between ‘health’ and ‘social services’ funding responsibilities, the judgment highlights the crucial importance of eligibility criteria to both the providers and recipients of services.





3	LAC (2002)13: Fair Access to Care Services: guidance on eligibility criteria





4	Arising from s2 of the Chronically Sick and Disabled Persons Act 1970 





5	Whilst the statutory definition of ‘disabled person’ still derives from the 1948 Act, the authority may not exclude ‘elderly people’ from the provision of services, as there are powers under the Health Services and Public Health Act 1968 to make arrangements to secure an individual’s…’greater safety, comfort or convenience.’





6	The Community Care (Delayed Discharges etc) Act (Qualifying Services) (England) Regulations 2003.


� 	Direct Payments are fully described in material found at  � HYPERLINK "http://www.direct.gov.uk" ��www.direct.gov.uk�





� 	Statutory provision for DFGs is found in the Housing Construction and Regeneration Act 1996





9	Local authorities, often reluctant to extend financial commitments, should be reminded of the provisions of The Regulatory Reform (Housing Assistance) (England and Wales) Order 2002 which gives them greater powers to provide discretionary financial assistance.





10	The process of generating a judicial review is, self-evidently, one for advisers with specialist knowledge in this aspect of legal process.





